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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum, Ruler
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of Dubai

In the session held in Dubai Courts building,
Chief Justice Meeting room, on Monday 22"
March 2021.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International Financial
Center Courts;

and membered by Counselor/ Zaki Bin Azmi,
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Khalifa Rashid bin Dimas, The
Secretary-general of the Judicial Council;

Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court;
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Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Mohammad Al-Sobousi, Chief

Justice of the First Instance Courts,

Counselor/ Sir Richard Field, Judge of the First
Instance Court, DIFC - Tribunal Member.

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Rapporteur of the JT.
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Cassation No. 10/2019

Between:

Appellant: KPMG Lower Gulf Limited Co.

Respondent: IGCF General Partner
Limited

2019/10 a3y jalal
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Having reviewed the documents and after
deliberation, as the cassation has fulfilled its
formal components, it is acceptable in form.

1- The facts necessary for a decision on the
cassation are summarized that the appellant
filed this cassation before the judicial tribunal
on 18/12/2020 requesting to issue a ruling for
any of two courts being the competent to
adjudicate the case submitted. It said in the
statement of claim that the jurisdiction is limited
to the Dubai Courts being it the original
jurisdiction holder and that both the appellant
and the respondent are not an entity established
or registered or licensed by the Dubai Financial
Center, thus, the Financial Center Courts does
not have the jurisdiction.

2- In addition to it, the appellant is a legal
entity established and licensed in the Emirate
of Dubai by the competent authorities (Federal
Ministry ~ of Economy,  Securities  and
Commodities Authority, Department
of Economic Development in Dubai), Trade
License No. (113869), it operates outside
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the scope of the Dubai Financial Center and the
respondent is a foreign company having nothing
to do with the Dubai International Financial
Center.

3- The appellant has concluded with the
respondent through the attorney of the latter —
Abraj Investment Management Limited, a
company licensed by DIFC- a financial auditing
service contract pursuant to which the appellant
will provide the services of reviewing and
auditing the account of fund investment for
respondent for the period from 2007 till 2016,
which was made in the emirate of Dubai and
outside the scope of the Dubai Financial Center.
This contract signed between the two parties
includes a term under the clause of jurisdiction
and applicable law Article (44) of the general
conditions as follows: "The services contract is
subject to the laws of the United Arab Emirates
and the laws of the Dubai Financial Center as
appropriate. All disputes arising out of or under
the Service Contract are subject to the exclusive
jurisdiction of the courts of the United Arab
Emirates or the courts in the Dubai International
Financial Center as required.”
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4- The appellant stated that this text refers to the
exclusive jurisdiction of Dubai Courts and as
the service contract was signed in the emirate
of Dubai and the annual auditing occurred
outside the scope of the Financial Center, it is
subject to the jurisdiction of Dubai Courts as
appropriate.

5- On 21/11/2019, the respondent has filed
the case to the Dubai Financial Center Courts
by the No. (CFI-080-2019) seeking to issue a
decision by the Center’s Court to oblige the
appellant and the company (KPMG LLP) to
hand it over documents and papers relating to
the subject of above stated services contract.

6- On 28/11/2019, the appellant filed a case
with Dubai Courts No. 1717/2019 general
commercial, requesting to deliver a ruling of
discharging it from any obligation or
indebtedness for the respondent for the account
auditing services submitted to it or to the
investment entities related to these services and
non-entitlement of the respondent to demand
the appellant to submit any documents or
working papers or correspondences and internal
documents which the appellant didn’t issue
finally related to the service contract concluded,
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temporary compensation of one million and
one thousand dirhams for material and moral
damages.

7- The respondent was notified of the cassation
sheet and it submitted a reply note on
15/01/2020, asking the tribunal to issue a ruling
on the jurisdiction of the Center's courts and
obligating the appellant to pay the fees and
costs, as the respondent granted the authority to
manage the company to Abraj Investment
Management Ltd- licensed with DIFC- on 17
November, 2006, and it is the one which
contracted and appointed the appellant on
behalf of the respondent, and as its agent
pursuant to an assignment letter sent to the
address of the Dubai Financial Center, to the
effect that the appellant realizes that it is
supposed to provide services to one of the
institutions located in the Dubai International

Financial Center. It added that Abraj Investment
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Management Limited Company exercised its
activities from its headquarters located in the
Dubai Financial Center, and the services should
have been implemented in part if not entirely in
the DIFC, in addition to the fact that audit
reports were given to it in the center. Thus,

jurisdiction is held for the center's courts.

8- On 15/03/2020, the respondent submitted a
supplementary not, stating that the financial
auditing services contract in clause (44)
establishes the exclusive jurisdiction of the
Center's courts, being it the most appropriate
court - according to the case - in terms of the
place of execution of the contract and the
location of the agent of the respondent.

9- As for the jurisdiction, the text of Article 4 of
Decree No. 19 of 2016 on formation of
the Judicial Tribunal of Dubai Courts and Dubai
International Financial Center Courts, has
determined the cases and situations in which the
judicial tribunal is competent to determine the

competent court. If neither of the two courts
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them abandoned the case or delivered
conflicting rulings. As such, and it was proven
in the papers that there is a case filed before
Financial No. (CFI-080-
2019) and another filed with the Dubai Courts
with No. 1717/2019- General Commercial with

the same parties and for the same subject, and

Center Courts

neither court has given up on its jurisdiction to
hear the two cases, therefore, there is a positive
conflict of jurisdiction between the two courts,
thus, the tribunal is the competent to hear this

cassation.

10- As it is established from the clause 44 of the

Service Contract concluded between
the appellant and the respondent, it stated that:
"The Service Contract is subject to the laws
of the United Arab Emirates and the laws of
the Dubai Financial Center as appropriate, and
all disputes arising from or being under Service

Contract are subject to the exclusive jurisdiction
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of courts of the United Arab Emirates or the

courts in the Dubai International Financial
Center, as appropriate”. Thus, this clause is
included in the model general conditions
attached to the Service Contract, it does not
constitute a clear and explicit agreement by the
appellant and the respondent on the jurisdiction
of a particular specific court. Article 5 of
paragraph (2) of Dubai Law No. 12 of 2004 as
amended, stipulates that "The First Instance
Court may hear and determine the requests
of civil or commercial suits, if brought to it
by agreement of the parties in writing, whether
before or after the dispute and this agreement be
under clear and explicit special provision™ to the
effect that the jurisdiction of the DIFC Courts is
of

attracted by the agreement the parties

inwriting clearly and explicitly, as the
indication of the agreement must be with certain
phrase on the intention of the parties in a very
explicit way so as to eliminate the possibility

of the otherwise, as the text of the agreement on
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only one sense, and it is explicit in this sense and

has no meaning else.

11- This does not affect what the respondent has
stated that this contract has been signed inside
the Financial Center and was executed partially,
as it is established from the from the Financial
Auditing Services Contract that the parties to
the contract — appellant and the respondent- are
two companies licensed outside the center, and
the account auditing works carried out by the
appellant is only a small part of the mandate
assigned to it to audit the accounts of the
respondent for the period 2007 to 2016, and is
not related to the work and activities of the
Financial Center which may attract the
jurisdiction to the DIFC courts.

Judgment

For these reasons, the Judicial Tribunal
ruled:
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1. Dubai Courts is competent to hear the
case.

2. DIFC Courts ceases from hearing this
case.

3. The respondent is obliged to pay the
expenses and two thousand dirhams the
lawyer's fees.
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