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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum,
Ruler of Dubai

In the session held in Dubai Courts
building, (Rashid Hall), on Tuesday 12"
September 2017

Presided by Dr. Ali Ibrahim Al Imam.
Chief Justice of the Cassation Court, and
Chairman of the Judicial Tribunal for
Dubai Courts and Dubai

Financial Center Courts;

International

and membered by Mr. Michael Hwang,
Chief Justice of Dubai

Financial Center Courts:

International

Mr.
Justice, of the Appeal Court:;

Essa Mohammad Sharif, Chief

Mr. Omar Juma Al Mubhairi, Appeal
Court Judge at DIFC;

Mr.
Justice of the First Instance Court,

Jasim Mohammad Bager, Chief
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Dr. Ali Ibrahim Al Imam,

Chairman of the Judicial Tribunal for\s,
Dubai Courts and DIFC Courts
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Sir David Steel, Judge of the First
Instance Court, DIFC;

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi.
JT.

Registrar of the

Cassation No. 4/2017 (JT)

Appellant: Endofa DMCC

Respondent: D Amico Shipping Italy.
CBA

Judgment:

Having perused the file and documents,
and after deliberation:

The Cassation had satisfied the necessary
requisites of form. and hence it is
accepted in form.

The relevant facts - in brief — are as
follows:

The appellant filed this application before
the Judicial Tribunal for Dubai Courts
and the Dubai International Financial
Center Courts seeking its decision to
determine which court has jurisdiction to
entertain this dispute which has arisen
between the two disputant parties.
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Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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The appellant said that it is a company
incorporated in onshore Dubai, and it
does not have any connection with DIFC.
It has neither assets within the DIFC nor
any business connection with the DIFC.
It proceeded to say that the respondent is
an Italian company registered in Palermo
and it owns a vessel called MT Cielo D
Milano. They entered into a charter party
in which they agreed that the respondent
would carry of crude oil from Tema
Ghana to Hamburg, Germany, on the said
vessel. The appellant t alleges that in the
performance of the contract there were
various delays giving rise to its
application for damages. However,
subsequently court proceedings with
Claim No. CL-2015-000624 was initiated
by the respondent in the English
Commercial Court on 21 August 2015.
Eventually, an order was granted by that
court. Afterwards a judgment favorable to
the respondent was issued by the DIFC
Courts. Thereafter the appellant filed a
memorandum in which it stated that it
had lodged in Dubai Courts the Civil Suit
No. 158/2017 which had been referred to
the Commercial Circuit under No.
2017/977, and still not adjudicated.

The respondent had been summoned
legally, and it had submitted its response
requesting dismissal of this cassation.

It is obvious from the aforementioned
facts that both courts have jurisdiction to
entertain this case. Neither of the two
courts had abandoned its jurisdiction.
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Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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For the forthcoming reasons this
cassation must succeed and the dispute
concerning the jurisdiction should be
determined in the Appellant's favor.

First: there is a dispute regarding
jurisdiction since there are two cases filed
in the two courts i.e. Dubai Courts and
the DIFC Courts. It makes no difference
when these two cases had been lodged,
since they have been filed before the JT
delivers its judgment. The time at which
the cases were registered in the two
courts is not a factor in determining the
competent court to entertain the case
since their registration occurred prior to
delivery of the judgment of the JT.

Secondly, it is not correct to say that the
appellant had conceded to the jurisdiction
of the DIFC courts, because of his
appearance before the court saying that
he intended to defend ALL of the claims.
Further, his concession should not be
inferred, it should be express and in

writing,

Thirdly: Article 4 of the decree number
19 0f 2016 on the formation of the JT has
identified the cases over which the JT has
jurisdiction to determine which of the two
courts is the competent court: (1) if both
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Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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of them proceed to hear the case, or (2)
both of them abandoned the case, or (3)
both of them have issued conflicting
judgments. Thus, in pursuance to this
Atrticle this dispute should be resolved by
determining which of the two courts has
jurisdiction to hear it, i. e. before which
of the two courts to be litigated, and
consequently prohibiting the other court
from entertaining it.

Fourthly: For the sake of good justice and
to avoid contradictory judgments the case
should be decided by one of the two
courts and not by both of them.

Fifthly: Since a dispute arises as to
which of the two courts is the competent
court to determine the case, we decide
that Dubai Courts are the competent
courts to entertain this case, because they
have the general jurisdiction embodied in
the procedural laws.

Therefore, the cassation should be
allowed and judgment entered
accordingly.

For the foregoing reasons the judicial
tribunal decided:

- Dubai Courts are the competent
courts to entertain the case.
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Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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2- The DIFC Courts must cease from el 23 50,0 aalne aga -2
entertaining the case.

Sse ) 2118 HIA3 e el lal

3- The respondent must pay the JT . R
fees and Two Thousand Dirhams Sy raddly s Galaell 435 -3

as advocate costs. Sladh Jalde s all gl
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Muhairi and Sir David Steel dissent Onty Ll
for the enclosed reasons. T30 JSale
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Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts




