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In Name of His Highness Sheikh
Mohammed bin Rashid Al
Maktoum, Ruler of Dubai

In the session held in Dubali

Courts building, Chief Justice
Meeting room, on Thursday 20™
June 20109.

Presided by Counselor Justice/
Fatihah Mahmood Qora, Acting
Chairman of the Judicial
Tribunal for Dubai Courts and
Dubai International Financial
Center Courts;

and membered by Counselor/
Zaki Bin Azmi, Chief Justice of
Dubai
Center Courts;

International Financial

Counselor/ Khalifa Rashid bin
Dimas, The Secretary-general of
the Judicial Council;
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Counselor/ Essa Mohammad
Sharif, Chief Justice, of the
Cassation Court;

Counselor/ Omar Juma Al
Muhairi, Deputy Chief Justice of
Dubai International Financial
Center Courts;

Counselor/ Jasim Mohammad
Baqger, Chief Justice of the First
Instance Courts,

Counselor/ Sir Richard Field,
Judge of the First Instance Court,
DIFC - Tribunal Member.

And in the presence of Mr. Abdul
Rahim Mubarak Al Bolooshi,
Rapporteur of the JT.

First: Cassation No. 3/2019 (JT)

Appellant: Ahmed Mohamed
Ramadan Al Rafii
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Respondents:

(1) Commercial Bank of Dubai
(2) Totura Restaurant and Rest
(LLC)

(3) Sheikha Rania Hamad
Mubarak Hamad Al Khalifa
(4) Ali bin Abdullah bin Ali

Seidani

Second: Cassation No. 4/2019
(1)

Appellant: Sheikha Rania
Hamad Mubarak Hamad Al
Khalifa

Respondent: Commercial Bank
of Dubai

Judgment

Reasons and Operative Judgment
of the Cassations No. 3 & 4/
2019 (JT).

On 20-6-2019
The following judgment
issued:

was

Having perused the file and

Gl 533 S (1)

A ) 159393 daiyiuly astae (2)
(2.2

de> Soylie e 4y Al (3)
dads Ji

e le &y dilise 53 le (4)

) 2019 dit 4 o3y gakah Lo

(WoLad W

de Ay Al s Aol __taf
dads J7 de> Soylie

Gl (593 S22 10D 9alaall
At

Gwalall 8 st Bglaiey ol

Ll s 2019 At 4 ¢ 3 ady

£2019-6-20 sy iy
:@Jta‘;uéan'Cbuhai

Aol delt dasg B9 e & M day

21/3




P g Dubai
E SN
Q) AR
GOVERNMENT OF DUBAI

4
N/

Centre

International
Financial

—3 @S lmae |
DUBAI COURTS = /77T

Cassations No. 3 & 4/2019 (Judicial Tribunal)

(X4) 2019/4 53 & Gkl

documents and after deliberation,
the Cassations had satisfied the
necessary requisites of form.

The relevant facts are briefly
summarized as follows: As
evidenced by all documents in
each of the two Cassations - that
the First Respondent in the first
Cassation — the Respondent in
the second Cassation -
Commercial Bank of Dubai -
lodged against the Appellant in
the first Cassation (Totura
Restaurant and Rest (LLC),
Sheikh Rania Hamad Mubarak
Al Khalifa, Ali Bin Abdullah Bin
Ali Seidani the Case No. (CFI-
04702017) before Dubai
International Financial Center
Courts (DIFCC) on 18/10/2017,
requesting the award  of
compensation and interest due to
each of the defendants according
to details in the lawsuit memo
filed by the plaintiff, on the basis
of the claim that the plaintiff
(Commercial Bank of Dubai) is
the provider of the banking and
other financial services, and the
first defendant (Totura
Restaurant and Rest) is a limited
liability company (LLC) whose
main activity is the development
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and establishment of a restaurant
in the Dubai International
Financial Center (DIFC). The
rest of the defendants are the
sponsors of the first defendant.
Under an agreement dated
6/4/2016 the plaintiff agreed to
provide the first defendant with
overdraft facilities and loan as
per the articles indicated in the
documents. Moreover, on the
same date, the other defendants
concluded each of their respective

sponsorship  in  which  they
undertook, on the basis of
solidarity and mutual

responsibility to pay the first
defendant's obligations under the
facilities immediately upon the
first claim as well as the interest
due on the said article referred to
in the documents, as well as the
promissory note signed by the
First defendant, and signed by
the other defendants in their
capacity as they are authorized
signatories on the same. The
restaurant of the first defendant
was closed and the payments
were stopped, whether from the
first defendant and the rest of the
defendants as sponsors, and did
not limit the friendly claim - and
considering Article No. (15) of the
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sponsorship clause in the above
mentioned agreement, where any
dispute may rise and its
interpretation will be governed
by the DIFC Ilaws, while the
exclusive jurisdiction will be for
UAE courts, and as DIFC courts
(As they are United Arab
Emirates courts) will have such
jurisdiction to hear this dispute.
Thus the plaintiff has filed his
claim with all his requests as set
forth in the above statement (i.e.
The amount due under the
facilities or guarantees until
24/5/2017, including interest, as
well as the accumulation of the
breach interests at the rate of 2%
above the rate of interest payable
in the facility table. The second
defendant (Ahmed Mohammed
Ramadan Al Rafii), the fourth
defendant (Shaikha Rania
Hamad Mubarak Al Khalifa)
disputed jurisdiction of DIFC
courts as per the article
mentioned in the documents. On
23/1/2019, DIFC Court ruled
against this jurisdiction dispute
which had been raised by the
Second and Fourth Defendants,
and the first defendant (Totura
Restaurant and Rest) is obliged
to pay the indebtedness and the
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interest amount due as per the
stated article mentioned the
documents. Moreover, the second
and third defendants (Ahmad
Muhammad Ramadan Al Rafii
and Ali Abdullah Seidani) in
solidarity are responsible for the
repayment of the first defendant
of that indebtedness and interest,
and this judgment has been
appealed according to the same

article referred to in the
documents, by of the fourth
defendant (Sheikha Rania

Hamad Mubarak Hamad Al
Khalifa) on 13/2/2019 and in
accordance with the notification
certificate dated 18/2/2019 and
that the defendant (Ahmed
Mohammed Ramadan Al Rafii)
has filed before Dubai Courts the
case No. (823/2018) Dubai
Comprehensive Commercial,
against Commercial Bank of
Dubai and the rest of the
defendants, requesting
nomination of an expert in the
case to indicate the value of the
amounts dealt with by (Totura
Restaurant and Rest), the
payments, their dates and the
dates of the transactions, whether
it was paid by them or still due,
and how much is the amount due
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to the favor of the said bank and
the account settlement between
them, as well as to verify the
relationship between the
defendants  (Sheikha  Rania
Hamad Mubarak Hamad Al
Khalifa and Ali Abdullah bin Ali
Seidani) from guarantees of the
loan and verify the latest
situation. On October 3, 2018,
the court decided to nominate the
expert in the case to carry out the
task set forth in the sentence. The
expert started his job and later
presented his report. The
defendant (Ahmad Mohammad
Ramadan Al Rafii) later filed his
substantive Case No. (496/2019)
according to the Article indicated
in the documents. The fourth
defendant also (Sheikha Rania
Hamad Mubarak Al Khalifa)
filed the Case No. (393/2019
Dubai  Partial Commercial)
against Commercial Bank of
Dubai before Dubai Courts,
demanding that the defendant be
ordered to pay AED 100,000 as
compensation for damages and
losses and the legal interests at
the rate of 12% since the case
filing date and until the complete
payment date. On the basis of an
issuance of a judgment in the case
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filed by the latter in DIFC Courts
on 23/1/2019, rejecting the argue
in which the jurisdiction of these
courts to consider the case, and
the jurisdiction of the state is
violating the articles of solidarity
contract signed between them,
which led to the appeal on
18/2/2019 as a result of the
reasons stated in this appeal, and
as a consequent of all that, i.e. the
financial and moral damages, by
the way this case is still pending
before the courts.

In view of the above, (Ahmed
Mohammed Ramadan Al Rafii)
has submitted the Cassation No.
(3/ 2019) JT before the Judicial
Tribunal of Dubai Courts and
DIFC Courts against the
Respondents, (Commercial Bank
of Dubai, Totura Restaurant and
Rest, Sheikha Rania Hamad
Mubarak Hamad Al Khalifa and
Ali bin Abdullah bin Ali Seidani)
and requesting to cease the
procedures of the Case No. (CFI-
047-2017) pending judgment
before  Dubai International
Financial Center courts due to
lack of jurisdiction and to cease
the procedures of Case No.
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(496/2019) pending before Dubai
Courts, and to issue a decision
stating that Dubai Courts has the
jurisdiction not DIFC Courts for
consideration of the case
proceeding pending before Dubai
Courts which has the jurisdiction
to decide on the dispute between
the parties, and it reported all
aspects of its defense, arguments
and its documents to support its
claims.

Shaikha Rania Hamad Mubarak
Al Khalifa has submitted the
Cassation No. (4/2019) JT also
before the Judicial Tribunal of
Dubai Courts and DIFC Courts
against Commercial Bank of
Dubai requesting the ruling to
accept the cassation in form and
as a matter of urgency to oblige
both DIFC Courts and Dubai
Courts considering the
procedures ceases before them
until the conflict of jurisdiction
between them has been decided,
and on the case subject, to revoke
the judgment issued by DIFC
Courts in the case No. (CFI-047-
2017) dated 23/1/2019 against the
appellant, and that  the
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jurisdiction is for Dubai First
Instance Courts exclusively to
determine this dispute between
the Appellant and the
Respondents, and to oblige the
Respondents to pay all costs and
fees. Moreover, it mentioned in
all aspects of its defense,
pleadings and documents
supporting its request.

Whereas, the two cassations were
registered according to the article
indicated in the documents, and
the first Respondent submitted a
reply memorandum in each of
the two cassations.

Whereas, the JT deliberated the
two cassations. On May 22, 2019,
the JT decided to consolidate the
Cassation No. (3/2019 JT) with
the (Cassation No. 4/2019 JT) as
they are associated and to issue
one judgment for both of them,
and decided to postpone these
cassations for judgment on
20/6/2019 session.

As it appears from the above
facts that there is a dispute over
the jurisdiction between the two
courts, i.e. between Dubai Courts
and DIFC Courts as long as
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neither of them abandoned its
competence.
Since it is proved in the
documents in both cassations,
that the defendant (Totura
Restaurant and Rest (LLC)) is a
limited liability company
established at DIFC and its main
commercial activity is the
development and establishment
of a restaurant at Dubai
International Financial Center,
as evidenced by Commercial
License No. (CL1880) poi, lloi,
Uni, Euromont near the gate,
Building 7 - Dubai International
Financial Center, P. O. Box
41042, Dubai, United Arab
Emirates. And the Credit Facility
Agreement as well as the Loan
Agreement concluded with the
remaining defendants.

Whereas, Article 4 of Decree No.
19/2018 on the formation of the
Judicial Tribunal provides that
the JT may decide in case of
conflict of jurisdiction if there is
jurisdiction  conflict  between
Dubai Courts and DIFC Courts,
or not to abandoned any court to
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hear the case or all of the courts
abandoned to hear the case or the
issuance of any
judgments. Article 5 of Law No.
12/2004, as amended by Law No.
16/2011 Dubai

International Center

conflicting

concerning
Financial
Courts, states that:

(1. The Court of First Instance

shall have exclusive jurisdiction
to hear and determine:

a. Civil or commercial claims and
actions to which the DIFC or any
DIFC Body, DIFC Establishment
or Licensed DIFC Establishment
Is a party;

b. Civil or commercial claims and
actions arising out of or relating
to a contract or promised
contract, whether partly or
wholly concluded, finalized or
performed within DIFC or will
be performed or is supposed to be
performed within DIFC pursuant
to express or implied terms
stipulated in the contract;

c. Civil or commercial claims and
actions arising out of or relating
to any incident or transaction
which has been wholly or partly
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performed within DIFC and is
related to DIFC activities.

d. Appeals against decisions or
procedures made by the DIFC
Bodies where DIFC Laws and
DIFC Regulations permit such
appeals.

e. Any claim or action over which
the Courts have jurisdiction in
accordance with DIFC Laws and
DIFC Regulations.

2. The Court of First Instance
may hear and determine any civil
or commercial claims or actions
where the parties agree in writing
to file such claim or action with it
whether before or after the
dispute arises, provided that such
agreement is made pursuant to
specific, clear and express
provisions.

3. The Court of First Instance

may hear and determine any civil
or commercial claims or actions
falling within its jurisdiction if
the parties agree in writing to
submit to the jurisdiction of
another court over the claim or
action but such court dismisses
such claim or action for lack of
jurisdiction.
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4. Notwithstanding Clause (2) of
Paragraph (A) of this Article, the
Court of First Instance may not
hear or determine any civil or
commercial claim or action in
respect of which a final judgment
Is rendered by another court..)

The provisions of Article 19 of
the Facility Agreement dated 6
April 2016 and the amended
letter of the contract provided
that (This Agreement is governed
by and interpreted in accordance
with the laws of the United Arab
Emirates and the Borrower
agrees in favor of the Lender that
any legal proceeding  or
procedures arising out of or in
connection with the agreement
against him or against any of his
assets shall be submitted to the
courts of the United Arab
Emirates. Article 15 of the
solidarity guarantee contract of
the same date (dated 6/4/2016)
stipulates that (This guarantee
shall be subject to the United
Arab Emirates Laws and the
exclusive jurisdiction of the
United Arab Emirates courts, to
settle any dispute that may arise
therefrom, this is not considered
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a limitation of the bank right
alone in filing any case before any
other party's jurisdiction,
according to his discretion.) And
that any claim or legal
proceeding arising out of or
relating to the Facility
Agreement, the Sponsorship
Agreement or the Loan shall be
governed by and construed in
accordance with the United Arab
Emirates laws, including both
public and private laws therein.
And the exclusive jurisdiction of
the courts of the United Arab
Emirates to settle any dispute
that may arise therefrom, but
also including the jurisdiction of
the ordinary courts as well as the
jurisdiction of DIFC courts
within the United Arab Emirates,
both alike without determining
the priority competence as it is
allocated without allocation, and
it was decide, by this JT, that
DIFC court may hear the cases
brought before it and it may issue
orders and decisions against the
entities that are part of the
dispute against the litigants. As
DIFC  Courts shall have
jurisdiction  (Cassation No.
15/2018 JT). As all mentioned
above and establishing the rules
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contained in the advanced text,
the tangible reality in each of the
two cassations, as evidenced by
the judgment issued by DIFC

courts on 23/1/2019, that the
facility  was issued and
implemented in DIFC and

corresponding to this facility is
the guarantee and sponsorship
agreement signed by the
appellant in the first Cassation
No. 3 / 2019 and that the two
agreements (Facility and
guarantee have been signed on
the same day 6/4/2016 and each
of its provisions referred to the
other, saying that (Totura
Restaurant and Rest.) As stated
in the documents, it is established
in DIFC and its main activity
within the said center and its
location inside the center, which
confirms to this JT that
jurisdiction dispute, is that the
guarantee and  sponsorship
agreement are related to the
facility agreements and
concluded on 6/4/2016. And to
recommend any disputes related
to the provisions of the guarantee
and sponsorship agreement or
the implementation of its
obligations or otherwise are
related to the existence and non-
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existence of the original dispute
relating to the facility agreement.
Which clearly advises that the
court competent to hear the
disputes in both cases are DIFC
Courts, but not Dubai Courts,
especially as the dispute has gone
a long way before DIFC Courts,
Especially as the dispute has gone
a long way in DIFC Courts after
the issuance of the first instance
judgment, which rejected the
initial DIFC courts’ jurisdiction
argument after the issuance of
the first instance judgment,
which rejected the initial DIFC
courts’ jurisdiction argument,
and it was appealed and still
pending before appeal courts,
and that if ruling otherwise, will
lead to waste some of the legal
status that had been stabilized
thereon.

This does not preclude the
challenge of the appellant in the
second Cassation No. 4/2019 that
the courts shall exercise its
procedures in Arabic language
and implement the applicable
laws in the UAE, in particular the
Federal Civil Transactions Law
No. 5 of 1985 as referred to in
Article 7 of the guarantee
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agreement between the said
appellant and the respondent
(Commercial Bank of Dubai), or
that the guarantee agreement has
been issued in both Arabic and
English, and that when there is a
difference in  interpretation,
precedence is given to the text in
Arabic. And not all of this is done
by simply holding jurisdiction
exclusively for Dubai Courts
alone. Nor do we say that the
signing of the guarantee
agreement was made outside the
DIFC or the said appellant or the
respondent did not have
residency in DIFC. As well as
adherence to the lack of a real or
legal association by the appellant
mentioned in the DIFC, as well as
to the respondent in the later
cassation or that the main branch
of the bank is the Port Said area -
Deira - Emirate Dubai, Nor does
it suffer from the fact that the
DIFC jurisdiction has not
explicitly stated in the guarantee
agreement the disputes between
them concerning the agreement
and the saying that the provisions
of that agreement was a separate
obligation and is not subject to
the facility agreements and does
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not relate to any transactions that
have been implemented in whole
or in part in DIFC. As all of this
is reflected in this JT's reasons
that the JT is satisfied that the
jurisdiction is being held for
DIFC Courts, but not for Dubai
Courts, therefore, Cassations
Nos. 3 & 4 of 2019 are dismissed.

For these reasons:

The Judicial Tribunal decided
as follows: to accept the Two
Cassations No. (3 & 4/2019) in
form.

With regards to the Cassations
subjects:

First: The Two Cassations No. (3
& 4/2019) are dismissed.

Second: DIFC Courts shall be
competent court to hear the
proceedings in both said cases.

Third: Dubai Courts shall cease
hearing the said cases listed
before it in this regard.
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Forth: The Appellant must pay | Gilag uaes Selle Jsa a3l slasly
the cassation expenses and Two | .4 Jolhe adys ol fliey ¢ Alal

Thousand Dirham lawyer fees in
-Gualall & B 5leloal
each of the two cassations. Galall je J2 b Slalnad
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