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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum,
Ruler of Dubai

In the session held in Dubai Courts
building, Chief Justice Meeting room, on
Thursday 20™ June 2019.

Presided by Counselor Justice/ Fatihah
Mahmood Qora, Acting Chairman of the
Judicial Tribunal for Dubai Courts and
Dubai International Financial Center
Courts;

and membered by Counselor/ Zaki Bin
Azmi, Chief Justice of Dubai
International Financial Center Courts;

Counselor/ Khalifa Rashid bin Dimas,
The Secretary-general of the Judicial
Council;

Counselor/ Essa Mohammad Sharif,
Chief Justice, of the Appeal Court;

Juma Al

Justice  of

Counselor/ Omar Mubhairi,
Deputy  Chief Dubai

International Financial Center Courts;
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Counselor/ Jasim Mohammad Bager,
Chief Justice of the First Instance Courts,

Counselor/ Sir Richard Field, Judge of
the First Instance Court, DIFC - Tribunal
Member.

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Rapporteur of the
JT.

Cassation No. 2/2019 (JT)

Appellant: TABARAK INVESTMENT
LLC

Respondents:

1- KHALDOON RASHID Al TABRI
2- ZEINA KHALDOUN AITABRI

Judgment

Having perused the file and
documents and after deliberation, the
Cassation had satisfied the necessary
requisites of form and hence it is
accepted in form.

The relevant facts
summarized as follows:

are Dbriefly

The appellant filed this Cassation before
the Judicial Tribunal (JT) of Dubai
Courts and Dubai International Financial
Center (DIFC) Courts, in which he
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requested to issue a judgment ruling
which of the two courts is the competent
court to adjudicate the dispute between
the parties. The Appellant said in its
statement that it is a Dubai-based
company, and has nothing to do with
DIFC; DIFC is an existing entity in the
Emirate of Dubai. The First Respondent
is a natural person. He was the manager
and owner of an influential share in
Drake & Scull International Company
LLC, while the Second Respondent is the
director of the said company. In 1998,
The First Respondent became the owner
of Drake & Scull International Company
LLC. In 2008, the first respondent
transferred the company into a public
joint stock company by offering its shares
in Dubai Financial Market (Outside
Dubai International Financial Center)

In 2017, Drake & Scull International
LLC announced in its financial statement
financial losses for the year ended
31/12/2016. The Respondents contacted
with the Appellant company, which is
working in the field of investment in
rescuing troubled companies for the
purposes of investment opportunity by
buying the entire share of the First
Respondent in that company to provide
an amount and enable the company to
complete its projects.

Accordingly, on 27-2-2017, a preliminary
memorandum ("Undertaking™) has been
executed between the Appellant and the
Respondents with a view to preparing the
agreement on the terms and conditions of
the sale of the shares. No express
agreement was reached on the applicable
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law or jurisdiction to resolve any dispute
arising out of the interpretation or
implementation of the undertaking.

On 31-5-2017, a Share Sale Agreement
was executed entitled "Unconditional
Final Sale and Purchase Letter of Offer".
It was expressly agreed in Article No. 13
that UAE law is the applicable law and
Dubai Courts shall settle any dispute
arising or related to this Agreement.

On 16-8-2018, the Respondents filed the
case No. (CFI-061-2018) before DIFC
Courts to compel the Appellant to issue
the order of in-kind implementation of
the provisions of the undertaking,
appropriate compensations, legal costs
and interest.

On 7-2-2019, the Appellant filed Case
No. 411/2019 Commercial before Dubai
Courts and requested the dissolution of
the executed agreement (The
undertaking) concluded on 27/2/2017 and
the dissolution of the sale agreement
concluded on 31/5/2017 and to issue a
judgment against the Respondents to
refund all amounts paid, interest and
compensation for damages.

The Respondents replied to the Cassation
sheet during the deadline that the
negotiations  of  the  undertaking
agreement concluded on 27/2/2019 took
place in the vicinity of the DIFC between
the Appellant and the Respondents, and
hence the jurisdiction is for DIFC courts.
Other applications submitted by the
Appellant before Dubai Courts, have no
objection by the respondents to be within

£133 & o8 Cull ALAEN Lalais ¥ le of
A i 91 s (o Ly

&0 B i a3 2017-5-31 eyl
PG sy a pare lad Slgiay agul
13 3a3latly donlpo DLW 439 dog pie sl
Garlslt (9EN 58 LWl (e3lEN o Lle
Oleizd §l o8 22 asalxe Juakly Godaldt

BLaIN 1igy Glails of LS

leddd Goalaall ald) 2018-8-16 fey iy
asabxe  alel Cfi-061-2018 43y ssca
Melall AL atlall SHall 93 3Eaye
G2 b9 Lt el NGTIL ¥ el
BNy Jrliall Oldasgallly  gadl

3Lty JigdLan

28y Seed piellalt Cwld) 2019-2-7 Fylo
@ Al slel SIS gled 2019/411
(Agxdt) Byyomell I Zrud Codlog
st wdy 2017/2/27  fayll Taepmcadt
a2ty 2017/5/31 fuyliy thestel! gt
Ml RS 30 kdds skl Ll

S1sSYI 3 aagailly 55Lally n sb el

IO Galalt oo le Leddid Gaalaslt 3y
Al Bl Oldglas ob Mlakelt Jaf
bume 8 Cwd 2019/2/27 B (nasalt
G U Gw pallall LN ous 55y
G35y 4D ey Leddd Galaslly (el
Sl 23 (S aSaleed olais ¥
edall SLUal o Eabd pid L) allall
Goel ¥ 3 afalee alel ielalt
. 93 Aalne alais 3o leddd Galaslt

6/4




/ ] Sy /\ Dubai
E 3);6‘»@ ' I International
e \/ Financial
GOVERNMENT OF DUBAI Centre

—3 @S lmae |
DUBAI COURTS = /77T

Cassation No. 2/2019 (Judicial Tribunal)

(42) 2019/2 @b ) pakall

the jurisdiction of Dubai Courts.

In view of the foregoing, it is clear from
the foregoing facts that there is a conflict
of jurisdiction between the two courts
with respect to the undertaking agreement
executed on 27/2/2017.

For the following reasons, the cassation
IS acceptable in the dispute concerning
jurisdiction in favor of the Appellant:

First: There is a dispute related to the
jurisdiction as long as there is a case in
each of the two courts in respect of the
undertaking agreement dated 27/2/2017
and it does not affect in the matter the
date of submitting it, as long as they were
established before the JT issued its
judgment.

Secondly: Whereas, the Appellant filed
the case before Dubai Courts in relation
to the undertaking agreement concluded

on 27/2/2017; there is no express
agreement of undertaking on the
jurisdiction of DIFC courts. The

agreement exempted of the jurisdiction,
whereas, the Paragraph 1 / B Article No.
5 of the Law of DIFC Courts requires it
regarding the jurisdiction; and the
subsequent  sale  agreement dated
31/5/2017 between the Appellant and the
Respondents mentioned in the Article No.
13 about the jurisdiction of Dubai Courts
in any dispute connected or related to the
Agreement.

Thirdly:  As long as the dispute is
concerned with which of the two courts
has the jurisdiction to hear the case and
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for the reasons stated earlier, the JT
determines that Dubai Courts are
competent to consider this case, as it is
the owner of the general seigniory
organized in the Procedures Laws as well
as the subject matter of the agreement of
the undertaking is linked with the sale
agreement in an indivisible manner and to
relate the both issues together.

Therefore, because of the said reasons,
the cassation should be accepted and the
jurisdiction to be for Dubai Courts.
Therefore, the Judicial Tribunal decides
as follows:

1. The Cassation is accepted.

2. Dubai Courts shall have the
jurisdiction to hear this case.

3. DIFC Courts
hearing this case.

shall cease

4. The Respondents must pay the
expenses and Two Thousand
Dirham lawyer fees.
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