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Cassation No. 1/2019 (Judicial Tribunal)
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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum,

Ruler of Dubai

In the session held in Dubai Courts
building, Chief Justice Meeting room, on
Thursday 20™ June 2019.

Presided by Counselor Justice/ Fatihah
Mahmood Qora, Acting Chairman of the
Judicial Tribunal for Dubai Courts and
Dubai
Courts;

International Financial Center

and membered by Counselor/ Zaki Bin
Chief of  Dubai

International Financial Center Courts;

Azmi, Justice

Counselor/ Khalifa Rashid bin Dimas,
The Secretary-general of the Judicial

Council;

Counselor/ Essa Mohammad Sharif,

Chief Justice, of the Appeal Court;

Juma Al Muhairi,
of  Dubai

Counselor/ Omar

Deputy  Chief  Justice

International Financial Center Courts;

Counselor/ Jasim Mohammad Bager,
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Cassation No. 1/2019 (Judicial Tribunal)

Chief Justice of the First Instance Courts, | »S &la cila aagld Laa  (sahall
e gl g

Counselor/ Sir Richard Field, Judge of
the First Instance Court, DIFC - Tribunal

Member.

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Rapporteur of the
i

Cassation No. 1/201% (JT)

Appellant: Oman Insurance Company
PSC

Respondent: Globe
Med Gulf Healthcare Solutions LLC

Judgment:

1. Having reviewed the documents
included in the court file, and after
deliberation, it is determined that the
application has satisfied the necessary

requirements and hence has been

accepted for adjudication.

2. The relevant facts in brief are as

follows: On 3/2/2019 the appellant
lodged this application requesting from
the Judicial Tribunal (JT) to decide that
Dubai Courts have the jurisdiction to hear
the dispute between the appellant and the
respondent under Case No. 11/2019 Civil

Plenary filed by the appellant before the

—
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Cassation No. 1/2019 (Judicial Tribunal)

Dubai Court of First Instance, and Case
No. CFI-051-2017 filed by
DIFC Court.

the

respondent before the
Wherein both cases are still pending
The

appellant contended that the DIFC Courts

before the respective courts.

were not the competent to hear this case
because the respondent lacks the requisite

juristic personality.

3. The dispute arose after the appellant
notified the respondent on 15 /6/ 2015,
alleging the Insurance
Services Management Agreement (“the
“Agreement”) concluded between itself
and the later was null and void because
the respondent was not in custody of the
necessary licenses to render insurance
claims’ management services in the
Emirates of Dubai and Abu Dhabi.
Furthermore, it is alleged the respondent
incorporation as a company/juristic
person is invalid on application of
provisions of UAE  Commercial
Companies Law No.2 of 2015 (the
“Companies Law™). Implying the
respondent lacked the necessary legal
capacity to contract, i.e. lawfully enter
into the Agreement.

Preliminary

4. On 16 November 2017, the respondent
filed a Claim No. CFI-051-2017 against
the appellant in the DIFC Courts claiming
compensation for breach of Agreement.
On the other hand, on 3 January 2019, the
Claim

appellant commenced a
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Cassation No. 1/2019 (Judicial Tribunal)

No.11/2019 against the respondent in the
Dubai Courts of First Instance seeking a
declaration of the Agreements nullity due
to the respondent’s lack of juristic
personality and failure to have the
The

allegations are found in breaches of

required  licenses. appellants
Article 14 of the Executive Regulations
of Law No.23 of 2005 on the Health
Insurance in the Emirate of Abu Dhabi;
and Article 6 of the Law No.11 of 2013
on Health Insurance in the Emirate of

Dubai.

5. The appellant asserts that whereas the

subject of both cases is correlated and |

relevant to each other, both the DIFC
Courts and Dubai Courts have insisted on
their judicial jurisdiction under each of
the cases filed before them. It further
asserts that the Agreement was concluded
and to be executed in the State, the UAE,
thus the local courts of the State, the
Dubai Courts shall have exclusive
jurisdiction. Also, on 21-5-2019 the
appellant submitted other submission
repeating the same argument.

6. The Respondent lodged its Defense
requesting the JT to dismiss the Cassation
of

Jurisdiction as there is the Agreement

because there is no conflict
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Cassation No. 1/2019 (Judicial Tribunal)

properly conferred jurisdiction on the
DIFC Courts to determine any dispute as
contemplated by Article 18.3 of the

Services Management Agreement.

7. It’s worth re-iterating that both cases
are still pending before the DIFC Court
and Dubai Courts. No judgment has been
handed down by either court to date. The
implication of this is the apparent lack of
existence of a conflict of jurisdiction
between the two courts. For this reason, it
cannot be said that both courts have

“insisted” on their respective jurisdiction.

8. As regard the conflict of jurisdiction
between DIFC Courts and Dubai Courts.
The appellant expressly conceded to the
jurisdiction of the DIFC Courts in Article
18.3 of the Agreement. Consequently, it
will be bound by this concession. The
appellant cannot withdraw, waive, or
vary its concession after the fact.
Moreover, Article 5.2A of Dubai Law
No.12 of 2004 as amended (the “Judicial
Authority Law™) allows contracting
parties to expressly agree to have any
dispute arising between them resolved by
the DIFC Courts, even if they have no

other link or relation to the DIFC. This is
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Cassation No. 1/2019 (Judicial Tribunal)

consistent with Article 31(5) of the UAE
Procedure Code which permitted the
appellant and respondent to lawfully
consent to the jurisdiction of a specific
court in the Emirates, including the DIFC
Courts, the appellant intended to contract
with the respondent, and as a result bound
itself to the terms and conditions of the
Agreement — including the exclusive

jurisdiction of the DIFC Court.

9. The appellant inaccurately asserts the
exclusive jurisdiction of the Dubai Courts
by citing Articles 21 and 24 of the Civil
Procedure Code No.ll of 1992 and its
amendments (the “Procedure Code™). It
must be noted that the appellant critically
failed to refer to Articles 31 (3) and 31(5)
of the Procedure Code, which is integral
in establishing the jurisdiction of the i
Dubai Courts. The appellant’s attempt at
inventively interpreting the provisions of
the Procedure Code in establishing
jurisdiction of the Dubai Courts amounts
to no more than procedural tactics that
only seek to create a conflict of
jurisdiction.

10. [t’'s worth mentioning that the
appellant failed to properly challenge the
jurisdiction of the DIFC Courts. This is
granted by part 12 of the Rules of the
DIFC Courts (the “RDC™), notably RDC
12.4. There were no impediments
preventing the appellant from pursuing
this recourse within the permitted period.
However, conspicuously through its own
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Cassation No. 1/2019 (Judicial Tribunal)

election, it failed to leverage this
recourse.
1. Accordingly, to a contrived

extent there is a dispute of jurisdiction
which gives the Tribunal jurisdiction. But
the Tribunal regards it as an artificial
dispute created by the appellant solely for
the purpose of avoiding or at least
delaying resolution of the merits of the
claim. The long history of this matter and
the clear wording of Article 18.3 of the
Agreement demonstrates that, if there is
any conflict of jurisdiction, the Tribunal
should (and does) determine the DIFC
Courts as the correct forum.

For this reason, and despite any other
reason conferring jurisdiction on Dubai
Courts, this case should be entertained
exclusively by the DIFC Court. Hence
the cassation should be dismissed.

For the above-mentioned reasons
The Judicial Tribunal decides:

1- The cassation is dismissed.
2- DIFC Court is the competent

court to entertain the case.

3- Dubai Court must cease from

entertaining the case.

4- The appellant must pay the fees,
and the deposit is forfeited.
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NB:

- The JT set forth in this decision is the
one who heard the argument and
deliberated the case and signed the
decision draft, but the JT that delivered
the decision is headed by Counselor/
Fatihah Mahmood Qora, and membered
by Counselor/ Zaki Bin Azmi, Counselor/
Khalifa bin Dimas, Counselor/ Essa
Mohammed Sharif, Counselor/ Omar
Juma Al Muhairi and Counselor/ Jasim
Mohammed Bager.)
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