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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum, Ruler
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of Dubai

In the session held in Dubai Courts building,
Chief Justice Meeting room, on Monday 22"
March 2021.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International
Financial Center Courts;

and membered by Counselor/ Zaki Bin Azmi,
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Khalifa Rashid bin Dimas, The
Secretary-general of the Judicial Council,

Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court;
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Chairman of the Judicial Tribunal for
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Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Mohammad Al-Sobousi, Chief

Justice of the First Instance Courts,

Counselor/ Sir Richard Field, Judge of the First
Instance Court, DIFC - Tribunal Member.

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Rapporteur of the JT.
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Cassation No. 14/2020 (JT)

Appellants :-
- Infinite Partners Investment LLC

- Saeed Mohammed bin Butti bin
Mohammed Khalfan Al Qubaisi

- Khalifa Butti Omair Yousef Al
Muhairi
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- Freshly Foods Bakery LLC
- Freshly Frozen Foods Factory

- Senora Foods LLC
- Senora Quality General Trading

Respondents:-
- Mashreq Bank - a
Shareholding Company

Public

After reviewing the documents and after
the deliberation.

Whereas, the cassation appeal met its
formal requirements, thus, it is accepted
formally.

Whereas, the facts, to the extent necessary
to adjudicate the cassation, are that the
appellants, represented by their attorneys,
have filed this cassation seeking the
following:

Srbel) s pmeas oy ads -
ARl (G5 392 (Ll B -
AP0 5 5398 (59,2 (L 58 puae

AP0 (5 5392 1y g -

el Bl il hsww -
AR5

10 Gealael

nole Jredlue nsm ol — (3 pliell Sy

ATl dadt dang Bl W e £ MY day

963 SN Ailegde Lagiul Hakall Gl Cus

S Jeie

o2 Juaall a) I 5 AT — aalEeM Juamll S
AghiEny 2 Sulies Guiellal) Gi LB Galall
ol Lo Gt alalt f g9 1900 AGS

3/18

(uga yAat Lo / @W!,M!

@3 aSabre AOLaal ot (uy

ot lalt ladt (33 350 50 asalneg
Counselor Justice/ Abdelkader Moussa,

Chairman of the Judicial Tribunal for

Dubai Courts and DIFC Courts




3 Ay Dubai aa
/;>,:f}$ /'II\ Infe?r;ational 3 pStme 3T
- V H : DUBAI COURTS == T
GOVERNMENT OF DUBAI \/ Elglftrr]‘gal
Cassation No. 14/2020 (Judicial Tribunal) (Aa) 2020/14 @B cakal)

Firstly :

- As a matter of urgency, to issue a
decision to stop the hearing the case No.
CFI-063-2020, and its  procedures
immediately and instruct whomever is
concerned to address the DIFC Courts to
implement the decision, and to address the
Dubai Court of First Instance to stop
hearing of case No. 912 / 2020
Commercial, pursuant to Article 5 of
Decree No. 19 of 2016, to form the judicial
tribunal of the Dubai Courts and the DIFC
Courts.

Secondly:

- To issue the judgment that the Dubai
Courts are the courts that have the judicial
jurisdiction over the subject no. (912 / 2020
— Commercial Plenary) and the judicial
procedures related to the challenge of
forgery on the documents stated previously
whose signatures are ascribed to the
appellants and submitted by the respondent.
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- To rule the jurisdiction of Dubai
Courts to hear the challenge of forgery on a
term loan agreement, and notice of
amendment of the loan agreement.

- To rule the jurisdiction of Dubai
Courts to hear the challenge of forgery on
the financial guarantees subject to the
forgery.

- Oblige the respondent to pay the
fees, expenses and lawyer’s fees.

Based on the fact that :-

The respondent previously filed a case
against the appellants before the DIFC
Courts, registered with the no CFI-063-
2020,

- He concluded the requests against
the appellants demanding that they pay an
amount of (AED - 130,340,848) in addition
to interest in the amount of (AED
5,194,987) until the date of filing the case,
as well as interest of (AED - 22,305) for
each day from the date of the case until the
date of payment.
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- Upon referring to the (English
Version) of the agreements/
guarantees/documents, which the

respondent claims to bear signatures, some
of which are attributed to the second and
third appellants in their own persons and in
their capacity for the rest of the appellants,
it became clear to the second and third
appellants that all of these are forged
documents and the appellants has submitted
a list of appeals for forgery before the
Dubai Courts registered with the number
(912 / 2020 - Commercial Plenary)
detailing the places of appeal and forgery in
each document, its places and evidences,
on the basis that the appellants have not
previously signed any of those agreements
and guarantees, and the second and third
appellants did not sign in any capacity
whatsoever on those agreements and
guarantees, and their signatures were
forged, and no guarantees were submitted
to any of the parties that the respondent
claims and which the latter supports in his
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case before the DIFC Courts, which led the
appellants to submit requests and
testimonies to case no. (CFI-063-2020)
filed before the DIFC Courts, and they
argued: The DIFC Courts do not have
jurisdiction to hear the case against them,
as they contest the forgery of the signatures
attributed to them on the agreements /
guarantees referred to above and in the
fraud appeal list, which is withheld from
the DIFC Courts any jurisdiction to hear
the case against the appellants if it is
proven that the signature of the second and
third appellants with their persons and their
capacities on  the  aforementioned
documents is proven.

- Whereas, proving the forgery of
these guarantees / agreements / documents
requires referring the document to the
forensic laboratory to verify the forgery,
and the Dubai Courts in this case have the
general jurisdiction as proving the forgery
of the document withholds the DIFC
Courts for having any jurisdiction, which
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originally doesn’t have any jurisdiction,
considering that the documents relied upon
by the respondent to bring the jurisdiction
are forged documents that were not issued
or signed by the appellants, and if the
forgery is proven, they will all become void
documents with all their terms and clauses,
including the clause related to the
jurisdiction of the DIFC Courts mentioned
only in one of those agreements.

- Whereas, the representative of the
respondents as their attorney, appeared and
presented a memorandum of reply at the
end of which requested the judgment as
follows:

Firstly :
- Notifying the DIFC Courts and

Dubai Courts that there is no dispute over
the jurisdiction, which leads to stop the
jurisdiction of this tribunal
removing any of suspension of cases that
might arise otherwise, under the Article 5
of Decree No. 19 of 2016, related to the

and thus
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formation of the Judicial Tribunal of the
Dubai Courts and the DIFC Courts

Secondly :
If the court finds, contrary to what is stated
above, and that both courts have
jurisdiction:-

- To issue a judgment that the DIFC
Courts are the courts that have exclusive
legal jurisdiction to hear the subject matter
of case no. (CFI-063-2020), including the
challenge of forging of agreements and
guarantees on which the respondent has
relied, and which he claims was signed by
the appellants or on their behalf.

- To issue a judgment that the DIFC
Courts have jurisdiction to hear the forgery
case in relation to the term loan agreement
and the notice of amendment of the term
loan agreement.

- To issue a judgment that the DIFC
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Courts have jurisdiction to hear the forgery
case in relation to the guarantees:

Thirdly:

- If the Judicial Tribunal opined that
there is a dispute between the courts
regarding its jurisdiction, and only one case
should be proceeded, then issue a ruling
that the Dubai Courts stop hearing the case
no. (912 / 2020 - Commercial) against the
respondent and cancel all procedures
related to this case against the respondent.

- To oblige the appellants to pay the
charges of this cassation, attorney fees and
confiscating the security deposit of the
appellant.

On the basis that -:

- The DIFC Courts have the power to
determine the whether the signatures of the
second and third appellants contained in the
term loan agreement and guarantees are
valid or not. Thus, the argument of
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invalidity of signatures is a matter related
to the fact like any other realistic matters
necessary to describe the dispute, and the
court shall consider and decide on it
according to its normal function.

- Respondent has assigned one of the
most important international  experts,
"Cosslet Waber "to provide the expertise
before the DIFC Courts on the validity of
the disputed signatures.

- The jurisdiction of this Judicial
Tribunal arises when there is a dispute
about the jurisdiction between the Dubai
Courts and DIFC Courts, if, as the
appellants have previously filed before the
DIFC courts. — Then, the non-jurisdiction
of the DIFC courts means that there is no
basis for the jurisdiction of this Judicial
Tribunal to convene.

- The  appellants  provide the
respondent with each of these documents
signed and sealed according to the rules
before securing the funds subject of the
term loan agreement.

- The respondent relies on previous
contract negotiations, including exchanging

AR (gade o O¥lasally Ja¥ (54N
2RIl Glah Wilue 38 aB15) (amo o ukay
oyl Y adly G Pilwe Dol Jie
Lay (esamell g Cedy A0 (g1
lalt lgads ol

Adl dai alses s Gsakaelt
AET by Coduwssa" Serellall sl St
ollall Ilatt 33 3E0,0 asolre alel 5yt
-lgt 9> 85 Llladt a9l Do Jo

399 e Ly (gl 010 (ol
P Sl o ekl ¥ Je> g3
Lo -13) (patlalt Jladl (23 350 0 s loxey
3o aSlxe alel 19 G el Giw
Afales olaldl ade ol -gellal 2
399 AdS (s llalt (Sl (93 =2
g 02D (ol Gy yulu
oukd Goakaall W9 x0 Ocelkal) sl -
adge Oldliwel! oM G Al (S
J19e¥) Guali J® Jaod LGBy [reglidesg
J2 Y (5N BLa ¢ gudge

11/18

(uga yAat Lo / @W!,M!

@3 aSabre AOLaal ot (uy

ot lalt ladt (33 350 50 asalneg
Counselor Justice/ Abdelkader Moussa,

Chairman of the Judicial Tribunal for

Dubai Courts and DIFC Courts




3 Ay Dubai aa
/;>,:f}$ /'II\ Infe?r;ational 3 pStme 3T
- V H : DUBAI COURTS == T
GOVERNMENT OF DUBAI \/ Elglftrr]‘gal
Cassation No. 14/2020 (Judicial Tribunal) (Aa) 2020/14 @B cakal)

unsigned copies of the term loan agreement
and guarantees with the appellants, which
include the terms of the agreement that was
concluded, and it is based on those
documents as an offer accepted by the
appellants through their subsequent actions,
including the withdrawal of the loan funds
and disposing of it according to Schedule
No. 2 of the term loan agreement on 13-
December 2018 and 28 — January - 2019,
thus implementing the content of the
agreement (and in case these signatures
were disputed) the, by acknowledging the
implementation of the amendment notice
according to the rules, in addition to the
primary compliance with term loan
agreement.

- The first appellant (as the second
and the third appellants were the managers
and owners during that times ) withdrew
twice the funds subject to the term loan
agreement according to the mechanism
specified in the second appendix thereof,
and thus he acted in accordance with the
provisions of the term loan agreement
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(whose provisions stipulated that the
second and third appellant's personal
guarantees constitutes a guarantee as in the
main part of page 21 of the term loan
agreement) and with the knowledge of the
second and third appellants based on the
guarantees that the respondent believed to
be valid and without drawing the attention
of the respondent and belief that it is not
true. The two appellants stated that the
guarantees oblige the guarantor and they
cannot dispute now that they are not
obliged with these guarantees and they are
not bound by guarantees in case of
bankruptcy of the first appellant.

- That the argument of forgery is
attached to the course stipulated in Articles
28 to 32 of the Evidence Law, on the basis
that alleging forgery in this case is nothing
but a means of defense in the context of the
procedures in force, and no other court
decides on the matter that remains to be
decided by the court hearing the dispute.
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- Whereas with regard to the
jurisdiction and as the two conditions are
required, firstly; a situation of jurisdiction
conflict between the Dubai Courts and the
DIFC Courts, and one or both of the
litigants or the Attorney General of this
tribunal request to resolve that dispute.

- The first condition is fulfilled if the
two courts issued to the effect that each of
them stick to their jurisdiction of hearing
the case, or that both of them abandon
hearing the case and it does not mean that
there is a conflict between the litigants over
the jurisdiction of a court over another that
the situation of conflict is found as
stipulated in the aforementioned decree, as
the meaning is that the conflict is between
the two courts and not the litigants.

- Whereas, it came in the fifth article
of law no. (16 of 2011) amending some
provisions of law no. (12 of 2004)
regarding the DIFC Courts, it stipulated:
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(1- The court of first Instance is exclusively
competent to consider and decide on... 2-
The court of first Instance may consider
and decide on civil or commercial requests
and cases, if it was filed with the agreement
of the parties in writing either before or
after the occurrence of the disputes,
provided that this agreement is as per a
special, clear and explicit text) (Same text
of the paragraph mentioned in law 5 /
2017). It indicates that the legislator
assigned the DIFC Courts exclusively in
terms of looking and settling any civil or
commercial disputes, if its parties have
agreed on the jurisdiction of the DIFC
Courts, provided that this agreement is in
writing, whether it is before or after the
disputes, or this agreement is under a clear,
special and explicit text and stripping the
jurisdiction of the courts from looking into
these disputes and allegations and deciding
on them in a manner that may not take
away the jurisdiction of the DIFC Courts,
and assigning the task of settling disputes
as specified by the legislator in terms of
disputes to other parties, because that is a
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clear violation of the jurisdiction granted
by the legislator to these courts exclusively,
and this does not change what is stated in
the text of Article 5 in its second paragraph
of Law No. (16 of 2011) mentioned above.
The same text of the paragraph contained in
Law (5/2017) of the phrase that (the court
of first instance may consider and
adjudicate) since the meaning of this phrase
contained in this article is that hearing the
case becomes valid and necessary if the
dispute is brought before the DIFC Courts
and it fulfills the conditions mentioned in
the text of the article fifth as mentioned
above.

- Whereas, since this was the issue
and it was proved in this Judicial Tribunal
from what was presented in the electronic
file of the dispute and from what the two
parties to the dispute raised and what has
been previously stated that the DIFC
Courts are competent to look into the entire
basic dispute and what may be contained in
the defenses or defense submitted by the
parties, including the argument of forgery,
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The Dubai Courts were also competent to
hear the secondary issue, which is whether
the documents were false or not, as well as
both courts had not issued any explicit or
implicit judgments or decisions that both of
them abandon the jurisdiction or sticking of
both to it, and both the courts did not give
up their jurisdiction, Then the case of
conflict of jurisdiction has been achieved
between the two courts in the secondary
issue, which is the challenging the forgery
of the documents presented in the main
dispute, Here, this Judicial Tribunal must
determine the competent court to examine
the secondary issue, i.e. the challenge to the
forgery of documents. As such, and the
requirements of the proper functioning of
justice requires to rule the jurisdiction for
the court that examines the primary dispute
to also examine the secondary issue, which
iIs what the committee decides in
accordance with what is mentioned in the
operative statement of this judgment.
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For these reasons
. ' hﬂﬁwvwo&dﬁ
The judicial Authority ruled :- —
LGN gl Craa
1- To accepted the Cassation
. . . e gD g Adyg Ml Sakall 3 -1
formally and reject its subject. Hosa eI s
2- DIFC Courts are competent to | fledl (23 5o sSobee gaikd -2

hear the Case No. CFI1-063-2020.

3- Dubai Courts will cease from
hearing the Case No. 912/2020 -
Commercial Plenary.

4- To oblige the appellants to pay the
fees and an amount of two thousand
dirhams as the attorney’s fees.

5- To confiscate the security deposit.
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