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Counselor Justice/ Abdelkader Moussa,  

Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts

 
 

 
In the Name of Allah Most Gracious Most Merciful 

 

 

In Name of His Highness Sheikh 

Mohammed bin Rashid Al Maktoum, Ruler 

of Dubai 

 
 

 

In the session held in Dubai Courts building, 

Chief Justice Meeting room, on Monday 22
nd

 

March 2021. 

 
Presided by Counselor Justice Abdelkader 

Moussa, Chairman of the Judicial Tribunal for 

Dubai Courts and Dubai International 

Financial Center Courts;  
 

and membered by Counselor/ Zaki Bin Azmi, 

Chief Justice of Dubai International Financial 

Center Courts; 

 

Counselor/ Khalifa Rashid bin Dimas, The 

Secretary-general of the Judicial Council; 

 

Counselor/ Essa Mohammad Sharif, Chief 

Justice, of the Appeal Court;  
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Counselor/ Omar Juma Al Muhairi, Deputy 

Chief Justice of Dubai International Financial 

Center Courts;  

 

Counselor/ Mohammad Al-Sobousi, Chief 

Justice of the First Instance Courts,  

 

Counselor/ Sir Richard Field, Judge of the First 

Instance Court, DIFC - Tribunal Member.  

 

And in the presence of Mr. Abdul Rahim 

Mubarak Al Bolooshi, Rapporteur of the JT.  

 

 

 

 -  

Cassation No. 6/2020 

 

Between: 

 

FIVE REAL ESTATE 

DEVELOPMENT 

(“Applicant”) 

 

Vs. 

 

62020
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PHOENICIAN TECHNICAL 

SERVICES LLC 

(“Respondent”) 

 

 

Judgment 

 

 

Recommendation  

 

Facts 

 

1. The Applicant is a company 

carrying out a business of property 

development and has entered into a 

contract with a China Construction 

Engineering Corporation (the Chinese 

Main Contractor) to construct the project. 

On 6 November 2016 this Chinese 

company in turn entered into a sub-contract 

with the Respondent to complete works 

relating to fittings of swimming pools, 

balconies, hard and soft landscaping in the 

project. 

  

 

 

 

1

6

2016
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2. On 1/7/2017 the Applicant, the 

Chinese main contractor and the 

Respondent entered into a novation 

agreement under which the Applicant 

replaced the Chinese main contractor as 

party to the sub-contract. By doing so the 

contract is now between the Applicant and 

the Respondent. The Respondent continued 

with works under the subcontract with the 

Applicant as the counter party under the 

same terms and contract. 

  

During October 2019 a dispute arose 

between the Applicant and the Respondent, 

relating to claims due under the contract 

(which had, as mentioned earlier, been 

novated to the Respondent) and allegations 

of incomplete and defective works, with the 

result of the Respondent filing a claim 

against the Applicant before the Dubai 

Courts seeking amounts allegedly due 

under the subcontract agreement with the 

Applicant. The Applicant pleaded the 

DIFC-LCIA arbitration clause in the 

2172017

 

2019



 

                                                                  
                                                      

 Cassation No. 6/2020 (Judicial Tribunal)  )هيئة( 6/2020الطعن رقم 
 

5 / 11 
 

Counselor Justice/ Abdelkader Moussa,  

Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts

 
 

subcontract agreement and the matter 

remains pending at Dubai Court. At the 

same time the Applicant filed before the 

DIFC Courts seeking a declaration that the 

subcontract agreement is binding on the 

Respondent. 

 

1. The Novation Agreement provides 

that any dispute arising out of the Novation 

Agreement shall be resolved to the 

exclusive jurisdiction of the Dubai Courts. 

Clause 4.1 of the Novation Agreement 

reads as follows: 

 

“ 4.1 This Novation Agreement shall be 

governed by and construed in accordance 

the laws of the Emirate of Dubai and the 

federal laws of the United Arab Emirates as 

applied in the Emirate of Dubai. 

 

Any dispute arising out of or in connection 

with this Novation Agreement, including 

any questions regarding its existence 

validity or termination, shall be firstly 

settled amicably within 14 days from the 

1

4.1

4.1

14
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date of the dispute been notified in writing 

by either party to the other parties, unless 

settled amicably, the dispute shall be fully 

and finally resolved pursuant to the 

exclusive jurisdiction of the Dubai Courts.” 

 

 

   (underline added) 

 

 

2. The Preamble to the Novation 

Agreement contains clauses to the effect 

that the Chinese main contractor agrees to 

transfer its interests and obligations in the 

contract entered into between the Chinese 

main contractor and the Applicant to the 

Respondent. It also mentions that the 

Applicant, the Chinese main contractor and 

the Respondent ‘desire that all rights, 

benefits, duties, obligation and liabilities of 

the Chinese main contractor under the 

subcontract shall be transferred to the 

Respondent in accordance with the term 

provided in the Novation Agreement. 

Within the contract itself the Respondent 

 

 

 

2
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agrees to continue to comply with the terms 

of the subcontract. By Clause 2.4 it is 

provided that the subcontract constitutes 

the entirety of the Respondent’s obligations 

and the terms of the subcontract have not 

been amended or varied other than by way 

of the Novation Agreement. The Chinese 

main contractor is also released and 

discharged from all its obligations under 

the subcontract. By Clause 3.3 the 

Respondent undertakes to the Applicant to 

fulfill its obligations under the subcontract 

and observe all provisions of the 

subcontract towards the Applicant as if the 

Applicant had been a party to the 

subcontract and obligations of the 

Respondent had been owed to the 

Applicant from the date on which the 

subcontract was first made. The relevant 

parts of Clause 3.3 read: 

 

“3.3 The Sub-Contractor (i.e. the 

Respondent) undertakes to FIVE (i.e. the 

Applicant) that the Sub-Contractor will 

fulfill its obligation under the Sub-

2.4

3.3

3.3

 

3.3
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Contract…as if FIVE had been a party to 

the Sub-Contract and the obligations of the 

Sub-Contractor had been owed to FIVE 

from the date on which the Sub-Contract 

was first made.” 

 

1. The Respondent has not made any 

reply to the claim by the Applicant before 

the JJC. 

  

2. Under Clause 360 of the Subcontract 

Agreement between the Applicant and the 

Respondent it is provided that: 

 

 

“ 36.0  SETTLEMENT OF DISPUTE 

 

Any dispute arising out of the formation, 

performance, interpretation, nullification, 

termination or in validation (sic) of this 

letter of acceptance or arising there from 

(sic) or related thereto in any manner 

whatsoever shall be firstly settled amicably 

within 14 days dispute being notified in 

writing by either party to the other party, 

 

 

1

 

 

2360

 

36.0

14
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unless settled amicably, the dispute shall be 

finally resolved by the arbitration rules of 

the DIFC-LCIA Arbitration Centre, which 

Rules are deemed to be incorporated by 

reference into this clause. The number of 

arbitrator shall be one. The seat, or legal 

place, of arbitration shall be Dubai 

International Financial Centre, Dubai, 

United Arab Emirates. The language to be 

used in the arbitration shall be English” 

 

  (underline added) 

 
3. The wording of the Novation 

Agreement also clearly intends that the 

Respondent steps into the shoes of the 

original Chinese main contractor, as any 

novation agreement is intended. Clause 4.1 

of the Novation Agreement which provides 

that any dispute be referred to the Dubai 

Courts applies only to the Novation 

Agreement and cannot be applied to the 

original Sub-Contract Agreement.  

 

 

3

4.1
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CONCLUSION 

 

 

4. In view of the clear and 

unambiguous words used in the original 

contract between agreement as novated to 

the Respondent, the jurisdiction to decide 

on the dispute arising from the agreement 

between the Applicant and the Respondent 

is clearly within the DIFC-LCIA 

Arbitration Center, and it follows should 

there any further disputes arising from the 

arbitration, it can only be judicially 

reviewed by the DIFC Courts.  

 

 

 

 

 

 

 

 

 

 

4

 

 

 

 

 

 



 

                                                                  
                                                      

 Cassation No. 6/2020 (Judicial Tribunal)  )هيئة( 6/2020الطعن رقم 
 

11 / 11 
 

Counselor Justice/ Abdelkader Moussa,  

Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts

 
 

Judgment 

 
The Judicial Tribunal accordingly  ruled 

as follows: 

 

(1) The cassation is dismissed. 

 
(2) Dubai court must cease from 

hearing the case filed by the appellant. 

 

 

(3) The Appellant shall pay the 

Respondents’ costs arising from the 

Appellant’s application and will forfeit 

the deposit. 
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