Dubai

(3 S e )

(;>@<‘> /'II\ International 3 ]

] o S i i DUBAI COURTS == T
GOVERNMENT OF DUBAI \/ Eléqnatr:.glal

Cassation No. 5/2020 (Judicial Tribunal) (32») 2020/5 @& kal)

oy e orme S Mot Coinis . Mt Mot

In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum, Ruler
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of Dubai

In the session held in Dubai Courts building,
Chief Justice Meeting room, on Monday 22"
March 2021.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International Financial
Center Courts;

and membered by Counselor/ Zaki Bin Azmi,
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Khalifa Rashid bin Dimas, The
Secretary-general of the Judicial Council,

Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court;
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Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Mohammad Al-Sobousi, Chief

Justice of the First Instance Courts,

Counselor/ Sir Richard Field, Judge of the First
Instance Court, DIFC - Tribunal Member.

And in the presence of Mr. Abdul Rahim
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1. Having reviewed the documents and
after deliberation, it is determined that the
application has satisfied the necessary
requirements.

2. The facts relevant to this application
are as follows:

3. On 24 September 2017, the
Applicant (as Employer) and the
Respondent (as Contractor) concluded a
contract (“the Contract”) for the
construction of a luxury residential
waterfront development at a plot at The
Palm Jumeirah, Dubai.

4. Clause 20.2 of the Contract provided
that any disputes arising under the Contract
and not settled amicably were to referred to
arbitration in accordance with the DIFC-
LCIA Rules of Arbitration and the seat of
the arbitration would be the DIFC.
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5. Subsequently a dispute arose under
the Contract in respect of certain additional
works that the Respondent carried out and
for which the Applicant declined to pay. On
21 February 2018, the Respondent referred
the dispute to arbitration in accordance with
the DIFC-LCIA Rules of Arbitration.

6. On 30 January 2020, the arbitral
tribunal issued a Final Award ordering the
Applicant to pay the Respondent AED
45,402,360.22, plus interest and costs.

7. On 13 February 2020, responding to
an application by the Respondent, the DIFC
Court issued an Order recognizing and
enforcing the Final Award (“the DIFC

Enforcement Order”).

On 1 March 2020, the Applicant applied to
the Dubai Courts to have the Final Award
set aside on the ground that Respondent’s
signatory to the Contract lacked the
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authority to conclude the arbitration clause
in Clause 20.2 of the Contract. The
Applicant had not challenged the validity of
the arbitration clause in any respect during
the course of the arbitration.

8. On 18 June 2020, the DIFC Court
rejected two applications filed by the
Applicant to set aside or stay the DIFC
Enforcement Order and issued a second
order enforcing the Final Award (“the
Second DIFC Enforcement Order”). On 14
July 2020, the DIFC Court issued a letter to
the Dubai Court confirming the Second
DIFC Enforcement Order and on 23 July
2020 the Respondent commenced Execution
Case No. 79 of 2020 in the Dubai Court to
recover from the Applicant the sums
awarded by the Final Award.

Q. On 4 August 2020, the Applicant
filed a petition to the Judicial Tribunal
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seeking a stay of execution of the Second
DIFC Enforcement Order and a declaration
that the Dubai Courts were exclusively
competent to consider any subsequent claim
related to the arbitration proceeding
previously considered before the DIFC-
LCIA. In its petition the Applicant
submitted that because the Contract was
expressed to be governed by the law of the
UAE, the applicable law regarding
ratification or invalidation of the Final
Award was Federal Law No. 6 of 2018
regarding arbitration.

10.  On 12 August 2020, the Dubai Court
of Appeal issued its judgment rejecting the
Applicant’s nullification application on the
ground that the Dubai Courts had no
jurisdiction since “the DIFC is the originally
competent entity to review the Dispute in
light of the arbitration clause [...] and
therefore this Court shall not be able to
review this Case, but jurisdiction would be
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for the Dubai International Financial Centre
Courts”.

11.  On 2 November 2020, the Applicant
submitted to the Dubai Court an offer to pay
the sums due to the Respondent under the
Final Award.

Decision

12.  Inconsequence of the Dubai Court of
Appeal’s judgment that the Dubai Courts
did not have jurisdiction to determine the
Applicant’s claim for nullification of the
Final Award there is no jurisdictional
conflict between the Dubai Courts and the
DIFC Courts and therefore, pursuant to
Article 2 of the Dubai Decree No. 19 of
2016, this Judicial Tribunal lacks
jurisdiction to grant the Applicant’s petition.

13.
of the following matters, this is a case where

Further and in the alternative, in light
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manifestly the validity of the Final Award
should be decided exclusively by the DIFC
Courts and not the Dubai Courts:

The arbitration clause in the Contract

(1)
specified an DIFC-LCIA arbitration with
the seat of the arbitration to be the DIFC.

(2) In consequence of (1), the DIFC
Arbitration Law No. 1 of 2008 applied to the
arbitration including Article 41 (1) & (2)
which provide that recourse against an
award made in an arbitration seated in the
DIFC must be made to the Courts of the
DIFC.

(3) The DIFC-LCIA Arbitration Centre

is an established DIFC institution in the
DIFC.
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4) In bringing its nullification claim in
the Courts of Dubai the Applicant acted in
breach of the DIFC Arbitration Law which
required any challenge of the Final Award
to be brought exclusively in the DIFC
Courts.

Judgment

14.  This Judicial Tribunal accordingly
ruled as follows:

1. The cassation is dismissed.

2. The DIFC Courts rather than the
Dubai Courts have jurisdiction to
adjudicate any dispute as to the validity
of the Final Award.

3. The Respondent may seek to
execute the Second DIFC Enforcement
Order not only within the DIFC but also
in the rest of Dubai and elsewhere.
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